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CIVIL APPELLATE JURISDICTION

IN THE HIGH COURT OF JUDICATURE AT BOMBAY

WRIT PETITION NO.9340 OF 2012

Bhagyashree Bharguram Mahadik
Aged 40 Yrs., Ocupation-Housewife
.Residing at Fakrunissa Chawl NO.30B
Room No.9; Kurla (West), Mumbai

Vis.
. ~~

1 The Employees State Insurance j .(V
Corporation, through its Directors, r()~
having office at Lower Parel, MUlllbC\in,"\ .

. v<~~!')
2 The Asstt. Director, ,~\~\ 1.0

Employees State Insurant€s.6J.p~ratlon )
Sub-Regional Office, Tha?le",ESISv> )
.Hospital Complex, Wagle Esta~, )
Thane-400 604 )....Respondents(\

['~\.\
Mrs.Preeti Walin'iT5~:'~fo~:tll\epetitioner.
Mr.H.V.rv1ehta~G;he'reshondent no.1.~-, (0 r/ /~ r>.~ \ \._.j

<, '; )/" ~....</
/_.1("-.....~-J CORAM: V.M.KANADE & K.R.SHRIRAM,JJ
. "-, 'v>

/~ (>. ".-, -, \.....,/

t:('::- '\\<>
, '.
! ".

(~1))~)'~J~'~~:J/U!DGrnENT .'-
VI PER: K.R.SHRIRAM,J)

RESERVED ON : 22nd August, 2013.
PRONOUNCED ON : 5th September 2013.

/
/

1 Rule. Rule made returnable forthwith and heard finally by

consent of parties.

2 This is an unfortunate case of a widow having to knock at

the doors of the High Court to recover insurance claim from the

respondent no.1-The Employees State Insurance Corporation (ESIC)
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for the death of her husband who was working as a Fitter and ~ "<.
earning a meager salary of RS.6500/·per month. ~"'\:)

. d~
3 The admitted position is that the late husband f tif tt;]e/:-) \ <.: ,
petitioner (hereinafter referred to as the "insured") ~ep;~
under the ESIS Scheme by his empIOyerS-Dhanwan~i'~ineers

to rest for a while. AS_hiS~l~~~~tarte~det~~orating .":t_a~out

10.45 _A~t'1--,-,_h~.\£\cas_rushed,,,fo_JJJe__J:·La~L_~~~llb~~~ipal
/\

Corporation-NMMC G\~~eral Hospital at V~?hi. The provisio~
......... \ \ ,.-
•.•....•.• " ~-,~

cause of deat~'CvnJ~'deqth\certificate issued on 27.3.2012 mentions
.- ( ( 'r, <. i, .

\//1,7<>
the insured~was\·j'mought dead" to the Hospital. Insured was\. "-i ('-~, \,'--./ _

declared'-a~,tlkJd by the Medical Officer of NMMC HOSIJitaland the
! '" 'V'~J (,\, ':> '.

/ __~~~'death was mentioned as~ute Myoca~1 ~~~on". The

(>-~nsu[,ed at the time of death was about 50 years old.
/' __\ \ l",)) ._------.------- .

/ ,"'-', J ". ,----
/' ,_./) "">. '-._.,.....<:((),;

. ~/ 4

'. Pvt. Ltd., The in~ur=~~~!ort~~ f~d_~!Y.a.~~:Yt~at 8.30 A.M. At

about 8.45 A.M. he complained of ~,IJ;f~and his colleagues
.~--.-. . A ,I \ "-- ------- -- , - ..... ',.l' \ .'\

took him to a resting area within the~fattor-y'p"remisesand asked him
- '" <:» }

The employer of the insured raised a claim for the

dependents under the ESI Act and the same with supporting

documents were filed with the respondents'-office on or about

11.4.2012. However, the respondents rejected the claim by their

letter dated 14.5.2012 on the following grounds :-
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2 The injury sustained by the employee cannot be " 0
treated as an Ernployrnen t injury under the Act. .~ ~~'0v-
3 The Insured Person has died of natural ca~e_~, ( () 1
the death is not related to stress and strac''J f <z>
work." I ('\-

~

Hi The person cannot b'e treated as an employee
under the ESI Act.

(\" \.(./ ,-...'-.~\ \,

The~~sp,~nd~;\ts' Counsel strongly opposed the petition
~)~//j" / /

and Il)entioned( at/the '--outset that the ESI Act provided for an
'", "I r>: \ '-.~

j~ \. '1

alternativ;se"re_pS~dYunder Section 75 of the ESI Act to raise dispute
1(-"" "J

/_1 \ .';'-...
<~e,.fo~le Employees' Insurance Court. He also submitted that~~~ __.__

/,;=~n~~d died by heart attack and he was only working as a Fitter in
.. "-~. \ \ : j -------_ •. - ---- -_._-----------_._._---_ .. -

/~ )~~.\ ..-:~th·e~~~?an~.an~~ould ~ot have died due to Il<tural <;:auses related
" ()J ."'-.""'J' to stress and _s~rainof~ He has further rf:led upon the opinion

dated 24.4.2012 of Senior State Medical Commissioner where it is

6

mentioned that "It is a natural death, there is no involvement of
- --- - -------------------_._------ --- - - -----

stress and strain of work" . Counsel further submitted that.__ .._-----------------
circumstances must exist to establish that death was caused by
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petitioner relied upon the judgment of the~~ras High Court dated, ' '~~~7"--'
. 6.11.2008 in the matter of C.lndira ~s. ~~~~I &. Amp. Incidently

In that case also the decease~cf./~~\. \rve,~k!J1g as a Fitter -In the

- \~~V' .
Company. Moreover, in ~e" said case also, the deceased had

, ~/ "0)

reported for duty and while wobing, felt uneasy and went to the

workers' rest room tq\,ake rest. One of the co-worker found him
r-'<, '.. \

< .~ \

unconscious ~n(i:'~~Sh~~\to the nearest Nursing Home where the
, I (I (,"', -) j ,

V/(: / "J
doctor:<~~??~?\\~~rl)~~S de.ad upon arrival. The doctor concluded in

that pase"~ls~~tllat the death was due to massive heart attack. The
I /">; '" ". / __ ,-

.,...o.J, ",,"V
,!~~ts~> 'almost identical to the present petition. The Hon'ble Madras

~'-" " '"c fr ....-~,"':ji,gIVCourt after considering the entire matter in detail, observed in
~ \ ')) (

<0~/~\,.:'~'~==~J~ra-11(d) as under :-
'<, "-, ~rli

-, ( / J
" ',/ I

V
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.~eas~~failure~heart because of stress and strain of WO~k and .~

. heart attack does not give rise to automatic presumption anD there ~~~

was no medical evidence that the cause of death was on account<cl0;>
- -- - --' .--. -- - --~ ~)

--stress and strain. (() ) -, p~/

Mrs. Walilllbe learned Counsel appearing ~!a4of the7

"The question as to whether the death arose in the
course of employment due to heart attack can be
treated as 'employment injury' and presumption under
section 51-A of the Act, came up for consideration
before the Punjab and Haryana High Court in the
decision reported in 1995 (3) LLJ supp) 593 (Harjinder
Kaur & amp & Ors. \Is. Employees' State Insurance
Corporation, Amritsar) and in paragraphs 4 to 6 it is
held as follows:

.. ' Downloaded on • 07/0912013 12:02:30 :::
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I"'~4 I have heard the learned counsel for the parties. ~
I find that this appeal deserves to be allowed. Section p~
2(8) of the Act defines employment injury thus: _~;0
'Employment injury' means a personal Injury to an ~~;>
employee caused by accident or an occupational /:-~V.
disease arising :out of and in the course 08is ( ( ") ;
employment, being an insurable employment,\rlrther ~/I

the accident occurs or the occupational dis$~se is\\
contracted within or outside the territorial 1ih~f)
India. . ,/

5 Section 51A which was added /tp'Ame. ndment
Act No.44 of 1966 provides thus : ~"" -, -,

(" -,V
51 A P· id r<;:;-~. ,).' f- resumption as to aGCI ent afJsl~g In course 0

el:ll?loym.ent. For tile PU!pdi~s,,6J~A~Y~st, an accident
ansmq III the course,\'BZ~J:) -~wed person's
employment shall b~ ~Jesum~d( in the absence of
evidence to the contrary: al~o/to have arisen out of
that employment. ~>
6 Thus, th(~oment it is proved that the accident
arose in <th8,\ 'course of an insured person's
employrpeflt,"it"is\ iQ be presumed, in the absence of
eviden~{j9 t~) c;?ptrarY,J.hat th~accid.enLhas-a(seD-
~t/~1.h\al~yploY!I!.ent. . The learned trial Judge was,
)1\er\forletyvron~eqUlrlngJ2roof from tJ:1~~Qe~D~
/~ at Inj;IJite of the fact t~at !h_e death of Gian S~~g12-

>j (l:ool<~'place"in the course of his employment, it had
I~( \-a~lsen-()ut "of that employment, No doubt, this

,. .: ",,' resumption--is - r-ebuttalJle~but there_~s llo evid~nce
((-,,-''V'.J worth the name on_t!~e~cora ~I~~h n~?L~~tyl~d.ill-

/._-\ \ \"_) j eviClenceToThe contrary~_
) -".~"'_// '--- - - - - -

r") ,

~/ 8 The Madras High Court furtLer proceeded to observe at

paragraph nos.12 & 13 as under :-

12 The object of the Employees' State Insurance
Act, 1948 (Act 34 of 1948) is to provide certain
benefits to the employees or dependants in case of
sickness, maternity and employment injury, etc., to
give effecUg Articte 1 of the Universal Declaration of
Human Right, 1948, whieh assures hUlllan sensitivity

1'\<
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!'~of moral responsibility of every state that all human ;;...
beings are born free and equal in dignity and rights. In ;-
recognition of the said rights only Act 34 of 1948 was /\\~~"',
?nacted. and ~he_~a~5:; is to l?~.Jlbe_~~!yconstrued as it ~ "" V
IS a social legislation." .~)]v'

~--'<"'J
(r\'\

13 The Supreme Court in the decision reported'fin ~)
AIR 1986 SC 1686 (Regional director, Em~l~yeesr
State Insurance Corporation, Madras v. southJl1dia )
Flour Mills (P) Ltd.,) i:l paragraph 13 held as f.OIl.Ows-:-/

The Act is a piece of social. security
leqislation enacted to provide far \c€rfa.'ill'-{Jenefits to
employees in case of sicknes,s~ ~~te'rI>lity and
employment injury. To hold that tlle\rvar{e;s~mployed
for the. work of c.Onstruzti.On(c(f----.'Q~il~i~lgs.fo: the
expansion of the factory A[e~at\empl~ees Within the
meaning of section 2(9f'of'tQe0cr(~tl{e ground that
such construction is<z:0J)~ciQental or preliminary to or
connected with the wo~ «f the'>factory~~~e ag_ainst
the object of the Act In"al enactment .Ofthis nature,
the endeavour of the Court should be to interl2ret the
,"---" ~~.__ --0-7"·1,--- --- ~- -'-

provisions liber~l1y in favour ot the persons for whose
'~n ~TI.f-=-jb~~:~!l a.£~1ie_IJt has]2?e i1.. 111t1d.~__(Empha i _
sUPPlie9~~",,"'----)' \

_" \.)/I(i~~,> "')/ i"---....... \ ./)
<: ~ (">. '\"'-~ ,

9 /i(:~~~h~ case_o~~e_re:rlOndents that the petitioner's

J:~sb~$~as. p:e,~lous~ suffering from heart related disease. The

c ~ (C~ defence of the respondents is that the petitioner's husband

/{-/.::>;._-died due to I~ea.~tatt~~~:nd it is not an employment injury.
~/ ------_.

I

\

I

10 There is no evidence produced to rebut the presumption

that the death has arisen out of the emplayment. Even the Senior
I\(
I-- --- -------

State Medical Commissioner on whose opinion is relied upon by the
----- ---

Resp.Ondent has just stated "It is a natural death, there IS no
----- ---- --._._--- ----- --- .•- -----
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_~lV~lv~ment of stress and strain of ~ork." It is just a cryptic 01)1I~ ~~"-,,

. . ~-"
11 In the light of the Madras Hi'9h Court Judgment and tl1~~ ~: -: l~>
quotation from the decision of the Punjab & Haryana H~9.b._Co~r~J

'C <:'>
in particular that there is no controversy with regard ~,o~e 1§rh of

. \ __ /1

the petitioner's husband other 'than the one stated by lhe-pe'titioner<-----------------------------
and the medical report relied by both the n·arti€S~nresunlt)tion under~ ------.----------~~,~~----r------
Section 51-A of the Act squarely apPlie(~~ 'e~cts of~his case and

it has to b~h~1dthat the death~f~~-Jitit\Oner's husband has\- ,,~ '""'---:C7' -. -
happened only durinq th~rse 'of1Ke employment and in the

factory premiseSlre~t ro~~~ bY~~9 ~~tional -Exten~'ion Theory',
'V

/\
The petitioner is therefore, entitled to get the dependents' benefits .

.:.-.~:-::::=>'\ -- ---_. .- ------/o: ~-....\\
I /; ". ).1,<: f ! ./ <>

12 ->. ,Iw--".Vlew/ of the above findings the impugned< ''0,{ r>. \ '",./
'" ' \'

com~lunicatio,rj) dated 14.5.2012 rejecting the request of the
_.1 r: ~ <:

p~'titi~~0reating the petitioner's husband death as not an
-- . ", ''"'' ,)

. (,.(-'~~'p[oyment injury, has, to be set aside. The impugned
QC7t) \ <:.' }
/IJ~ L-"",>_..cbmlllunication is set as.de.
~/~) \ '

/ /)-,-, '//,/~v

/

13 The respondents are directed to settle the eligible

dependents benefits in favour of the petitioner in accordance with

law. The amount payable shall be calculated and paid to the

petitioner within a period of four weeks from the date of receipt of
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copy of this order. The~shall_ be no order as to costs. Petiti?n~ (~\. ~~

accordingly disposed of. Rule made absolute in the above ter~l:;. .r-.~\0"'0-- -"·.0')-,-------:-- --. - , -, "
. \:- I'-

. ./~\~I
(\ ) i

(K.R.SHRIRAM,J) (V.M.,KANADE,'2J_/
I ( 'i'"

~~).

IlQ...

I 1'.1
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